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• Health plan sponsors have fiduciary obligation to disperse plan assets in a 
prudent manner for the exclusive benefit of plan participants and beneficiaries

• Fiduciaries are required to be experts in the subject matter entrusted to them, or 
to become educated by subject matter experts

• Prudence standard for fiduciaries
• It is a prudent expert standard, not a prudent layperson standard
• A good faith effort is not enough

Role of Fiduciary 



Relentless Healthcare Podcast to CEO/CFOs with Mark Cuban 

https://relentlesshealthvalue.com/episode/ep418-mark-cuban-with-some-advice-for-ceos-and-cfos-of-self-insured-
employers-with-mark-cuban-and-ferrin-williams-pharmd-mba-from-scripta



As a Fiduciary, how confident are you in the following:

• Reasonability of broker or consultant fees for the services 
provided 

• Independence and lack of conflicts of my broker or 
consultants

• Reasonability of medical TPA direct and indirect 
compensation for services provided

• Integrity and lack of conflicts in medical TPA 
administration

• Reasonability of PBM direct and indirect compensation 
for services provided

• Integrity and lack of conflicts in PBM administration

• Reasonability of hospital charges for the services 
provided

• Integrity and lack of conflicts in hospital billing practices

Excerpt from November 2023 National Alliance Pulse of the Purchaser Survey



As a Fiduciary, how confident are you in the following:

• Compliance of my plan administrators with mental health 
parity requirements as specified in new proposed 
regulations

• Support of my TPA(s) to provide the Comparison Price 
Tool as required by 1/1/2004

• Support of my TPA(s) to meet current requirements 
related to elimination of gag clauses

• Support of my TPA(s) to meet current requirements for 
machine readable files of all contracted rates for medical 
services

• Support of my PBM to meet 6/1/2004 requirements for 
machine readable files of contract rates for pharmacy 
services

Excerpt from November 2023 National Alliance Pulse of the Purchaser Survey



We Know there are Issues

https://www.nationalalliancehealth.org/resources/going-deep-on-mental-health-parity-webinar-share/

https://www.nationalalliancehealth.org/resources/latest-national-alliance-tools-and-resources/



A February 23, 2023 FAQ makes it clear that:

• Fiduciary Obligations are no longer just a good idea, they are THE 
LAW

• Plan sponsors need to EDUCATE, ACTIVATE and COMPLETE their 
fiduciary process by 12-31-23

Role of Fiduciary is Getting Real

An activated Fiduciary pays LESS for healthcare!!



The Consolidated Appropriations Act of 2021

https://www.congress.gov/bill/116th-congress/house-bill/133/text

© 2023, Fiduciary In A Box, Inc.



What is expected of you?

Attest to by 12/31/2023

A Group Health Plan may not sign a contract that would (directly or indirectly) restrict the 
plan from:
• Providing cost or quality of care information to the plan sponsor, referring providers, 

enrollees, people eligible to become enrollees
• Accessing de-identified claims data for each enrollee, including:

• Financial information (including “allowed amount” or any other claim-related info)
• Provider information
• Service codes
• Any other data element included in the claim or encounter transaction

• Sharing the above information or data or directing it to be shared with a business 
associate (consistent with HIPAA)

© 2023, Fiduciary In A Box, Inc.



JUST SIGN IT? 
To Attest or Not to Attest – Three Options:

1. Attest Compliance
 Pro: Stay off the Government’s radar.
 Con: Very difficult for purchasers to 

know they’re fully compliant.
 Potential risk: Documentation that 

you’ve said you’re in compliance when 
you may in fact not be. Could be cited 
in a lawsuit down the road.

 Other risks? (e.g., penalties associated 
with submitting false statement to 

federal government) 
 

2. Do Not Attest Compliance
 Pro: Not submitting a false statement 

to the government.
 Con: May attract plan investigation 

from regulatory body
 Potential risk: Investigation may 

reveal other areas of plan deficiency, 
like mental health parity or 408(b)(2) 
disclosures.

 Other risks? (e.g. – what happens the 
next year? Obligated to make a major 
change if you can’t attest, e.g., end 
relationship?)

 

3. Submit a Narrative in Lieu of 
Attestation or Call the DOL

 Pro: Not submitting a false 
statement to the government.

 Con: Relies on proposed legislative 
improvements not currently in 
effect; essentially a bid for no 
penalty voluntary corrective relief.

 Potential risk: No guarantee that 
this will be a legitimate path 
forward

 Other risks? (same as if you do not 
attest.)

© 2023, Fiduciary In A Box, Inc.

Special thanks to 
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Throw it back to the vendors



Previous Fiduciary Webinars
A Case in Fiduciary Activation 
https://www.nationalalliancehealth.org/resources/fiduciary-
check-in-a-case-study-in-fiduciary-activation/

Operationalizing Fiduciary Oversight
https://connect.nationalalliancehealth.org/viewdocument/fiduciar
y-check-in-operationalizin

Reaching Fiduciary and Employee Satisfaction Goals 
https://www.nationalalliancehealth.org/resources/reaching-
fiduciary-and-employee-satisfaction-goals/ 

How to Receive Optimal PBM Value and Services
https://www.nationalalliancehealth.org/resources/fiduciary-
check-in-how-to-receive-optimal-pbm-value-service/

https://www.nationalalliancehealth.org/resources/?_initiatives=fiduciary-check-in-series&_resource_types=webinar



Relentless Healthcare Podcast to CEO/CFOs with Mark Cuban 

https://relentlesshealthvalue.com/episode/ep418-mark-cuban-with-some-advice-for-ceos-and-cfos-of-self-insured-
employers-with-mark-cuban-and-ferrin-williams-pharmd-mba-from-scripta
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